§3430.5

§3430.5 Determination of entitlement
to lease.

§3430.5-1 Rejection of application.

(a) The authorized officer shall reject
the application if:

(1) The applicant fails to show that
coal exists in commercial quantities on
the applied for lands; or

(2) The applicant does not respond to
a request for additional information
within the time period specified in
§3430.3-2 or §3430.4-2 of this title; or

(3) The applicant otherwise failed to
meet statutory or regulatory require-
ments; or

(4) The applicant does not permit de-
classification of proprietary informa-
tion within the time period specified in
§3430.2-2(b) of this title.

(b)(1) The authorized officer shall re-
ject those portions of an otherwise ac-
ceptable application which were not
available for prospecting when the un-
derlying prospecting permit was issued
because the lands were claimed, devel-
oped or withdrawn from coal leasing.

(2) In any action under this sub-
section, the authorized officer shall re-
ject all lands in each affected smallest
legal subdivision or, if practicable,
each affected 10 acre aliquot part of the
subdivision.

(c) The authorized officer may reject
any preference right lease application
that clearly cannot satisfy the com-
mercial quantities test without pre-
paring additional National Environ-
mental Policy Act documentation and/
or a cost estimate document as de-
scribed in §§3430.3-2, 3430.4-3 and 3430.4-
4 of this title. The following procedures
apply to rejecting these preference
right lease applications:

(1) When an applicant clearly fails to
meet the commercial quantities test as
provided in this part, the authorized of-
ficer may notify the applicant:

(i) That its preference right lease ap-
plication will be rejected;

(ii) Of the reasons for the proposed
rejection;

(iii) That the applicant has 60 days in
which to provide additional informa-
tion as to why its preference right
lease application should not be re-
jected; and
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(iv) Of the type, quantity, and qual-
ity of additional information needed
for reconsideration.

(2) If, after the expiration of the 60-
day period, the authorized officer has
no basis on which to change his/her de-
cision, the authorized officer shall re-
ject the preference right lease applica-
tion.

(3) If the authorized officer recon-
siders and changes the decision to re-
ject the preference right lease applica-
tion, he/she shall continue to adju-
dicate the preference right lease appli-
cation in accordance with §§3430.3-2,
3430.4-3, and 3430.4-4 of this title.
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§3430.5-2 Appeals, lack of showing.

(a) If the application is rejected be-
cause the existence of commercial
quantities of coal has not been shown,
the applicant may, in accordance with
the procedures in part 4 of this title,
file a notice of appeal and a statement
of the reasons for the appeal.

(b) The applicant shall have the right
to a hearing before an Administrative
Law Judge if the applicant alleges that
the facts in the application are suffi-
cient to show entitlement to a lease.

(¢) In such a hearing, the applicant
shall bear both the burden of going for-
ward and the burden of proof to show,
by a preponderance of evidence, that
commercial quantities of coal exist in
the proposed lease area.

§3430.5-3 Determination to lease.

A preference right lease shall be
issued if, upon review of the applica-
tion, any available land use plan and
the environmental assessment or envi-
ronmental impact statement, the au-
thorized officer determines that:

(a) Coal has been discovered in com-
mercial quantities on the lands applied
for;

(b) The applicant has used reasonable
economic assumptions and data to sup-
port the showing that coal has been
found on the proposed lease in commer-
cial quantities; and

(c) The conditions or protective lease
stipulations assure that environmental
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